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IN THE SUPREME COURT OF THE STATE OF UTAH 
STATE OF UTAH, 
Plaintiff-Respondent, 
-v-
GUS WILLIAM SIMPSON, 
Defendant -Appellant. 
Case No. 14004 
PETITION FOR REHEARING 
PETITION FOR REHEARING 
Gus William Simpson, appellant herein, respectfully 
petitions this court for a rehearing in the above-entitled ca se . 
Appellant is fully aware that to justify a rehearing a strong 
case must be made and that the Supreme Court must be convinced either 
that it failed to consider some material point in this case, that it erred 
in its conclusions, or that some matter has been discovered which was 
unknown at the time of the original hearing. In r e McKnight, 4 Utah 237, 
9 P. 299 (1886). Appellant respectfully submits, however, that a r e -
hearing is appropriate in this case for the following reasons: 
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POINT I 
THE UNDISPUTED FACTS OF THE CASE 
INDICATE THAT APPELLANT WAS IN 
CUSTODY AND QUESTIONED WITHOUT 
BEING GIVEN THE MIRANDA WARNING 
BEFORE HE WAS PLACED UNDER ARREST . 
POINT II 
ALTHOUGH NO SEARCH WAS MADE IN THE 
PRESENT CASE, A SEIZURE OF EVIDENCE 
IN PLAIN VIEW REQUIRES A SEARCH 
WARRANT IN THE ABSENCE OF EXIGENT 
CIRCUMSTANCES. 
BRIEF IN SUPPORT OF 
PETITION FOR REHEARING 
DISPOSITION BY THIS COURT 
By opinion filed October 24, 1975, this court sustained the 
conviction of appellant for illegal possession of a controlled substance 
with intent to distribute for value. This court ruled: 
(1) That appellant had stated facts which he had 
assumed in order to provide this court with 
evidence most favorable to himself. 
(2) That a more accurate statement of the 
facts would indicate that appellant was 
not in custody when being questioned by 
the police. 
(3) That when evidence is in plain view, there 
is no requirement that a search warrant be 
obtained because no search is necessary 
to discover plain view evidence. 
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STATEMENT OF THE FACTS 
The uncontroverted facts are as follows: 
. - At approximately 2:'M) a j - i , on or about the 15th day of 
May, 1974, appellant landed a small aircraft at the Blanding airport 
(R, 8, 1 23). I le taxied the plane to the end of the runway (R. ] 0, ] 29, 
130). Being suspicious of such conduct, the airport manager called 
the police <K. J J). ' Iliree policemen arrived at the airport io investi-
gate (R. 12). Two policemen approached appellant by driving their car 
with the headlights out directly towards the aircraft, while the third 
officer circled behind appellat it and approached 1 lim fron i at I opposite 
direction (R, 13, 72), ( Jpon reaching appellant, the officers in the 
police car turned on their headlights and si lined a spotlight oi I til ie plane, 
while tl ie third officer closed in from behind (R0 39, 132). One of the 
officers asked appellant for some identification and the officer behind 
the appellant asked him about the contents of the plane (R. 147), to 
which appellant exclaimed that it was "loaded with pot" (R , r o * irvx 
The police then arrested appellant, handci if fed him, placed him ii I tl ie 
police car , and read him the Miranda warning (R. 53, 54, 55). One 
officer then radioed for assistai ice (R. 68) Ii I proceeding to the airport, 
the assisting officers passed by the offices of two justices of the peace 
(R. 67, J 16) but fai led to obtaii I a seal ch wai rant (R« 68). 
The police approached the plane and saw and smelled what 
they thought to be marijuana located therein (R. 56). They seized the 
-3_ 
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contents of the plane without a search warrant (R. 68, 80, 102). 
On the 15th day of January, 1975, the trial court found 
appellant guilty of illegal possession of a controlled substance with intent 
to distribute for value. 
The facts herein stated were clear, undisputed, and straight-
forward . And it is upon these facts alone that appellant files this petition 
for rehearing. 
ARGUMENT 
POINT I 
THE UNDISPUTED FACTS OF THE CASE 
INDICATE THAT THE APPELLANT WAS IN 
CUSTODY AND QUESTIONED WITHOUT BEING 
GIVEN THE MIRANDA WARNING BEFORE HE 
WAS PLACED UNDER ARREST. 
The appellant realizes that the Miranda warning need not be 
given for the purpose of a general investigation when the police are 
suspicious of an individual's conduct. Terry v. Ohio, 392 U.S. 1 (1968). 
In Terry the Court held that a general investigation may be made without 
probable cause for an arrest in the case of an ,Ton the street encounter." 
However, when an investigation goes beyond that of an "on the street 
encounter, " the United States Supreme Court has held that in order to 
allow the accused the protection afforded him by the Constitution he must 
be warned of his right to remain silent. Miranda v. Arizona, 384 U.S. 
436 (1966). In Miranda the Court held that a person is in custody and 
must be warned of his constitutional rights when he has been "deprived 
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of his freedom of action in any significant way.rf 384 U .S . at 444. 
The simple contention of appellant is that the uncontroverted 
facts of the present case indicate that the circumstances surrounding 
his initial questioning as to the contents of the airplane did not consti-
tute an "on the street encounter" which this couruheld warranted a 
general investigation without a reading of the Miranda warning. The 
facts as given by the State's own witnesses indicate that at the time 
appellant was questioned, the headlights from the police car were 
shining upon him and he was surrounded by three policemen. It would 
be tenuous to construe these circumstances such that they would be an 
"on the street encounter" within the meaning of T e r r y . Hence, when 
an investigation such as the one in issue goes beyond that of an "on the 
street encounter, " interrogation must be preceded by a reading of the 
Miranda warning. Miranda, supra. Because the facts indicate that at 
the time appellant was questioned his freedom has been restricted in 
a significant way, he was denied his Fifth Amendment rights due to the 
fact that the Miranda warning had not been given. On this basis, his 
conviction must be reversed. 
POINT II 
ALTHOUGH NO SEARCH WAS MADE IN THE 
PRESENT CASE, A SEIZURE OF EVIDENCE 
IN PLAIN VIEW REQUIRES A SEARCH 
WARRANT IN THE ABSENCE OF EXIGENT 
CIRCUMSTANCES. 
This court, following Harris v. United States, 390 U .S . 234 
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(1968), held that where no search is necessary because evidence is in 
plain view, a search warrant is not required for the seizure of that 
evidence. The facts of Harris are easily distinguishable from those of 
the present case. In Harris, incriminating evidence was discovered 
pursuant to the efforts of a policeman who was in the process of locking 
an impounded car door in order to protect that car while it was in police 
custody. The Court concluded that "Nothing in the Fourth Amendment 
requires the police to obtain a warrant in these narrow circumstances/' 
390 U.S. at 235. (Emphasis added.) 
The narrow circumstances found in Harris are not present 
in the case at bar. The airplane in the present case was not in police 
custody nor was the evidence discovered pursuant to the efforts of the 
police to protect the plane. Therefore, Harris is clearly inapplicable to 
the case at bar. 
The ambiguities of the plain view doctrine of Harris have 
been resolved in the more recent case of Coolidge v. New Hampshire, 
403 U.Sc 443 (1971). There, the Supreme Court made it clear that 
"[P]lain view alone is never enough to justify the warrantless seizure of 
evidence." 403 U.S. at 468. (Emphasis added.) It is more than clear 
that this statement applies to movable vehicles: "The word 'automobile1 
is not a talisman in whose presence the Fourth Amendment fades away 
and disappears." Id. Coolidge goes further to say that in the absence 
of exigent circumstances, the seizure of plain view evidence cannot be 
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justified without a search warrant . There were no exigent circui i in-
stances in the present case: 'The police in seizing the evidence were 
in no way acting to protect themselves or to prevent the destruction of 
evidence, ': ;I' :.• . 
The United States Supreme Court has emphasized that the 
states are required to to!low federal Jaw in the area of search and 
seizure, K c r v . California, 374 U .S . 23(1963). Therefore, the 
defendant urges this court to apply Coolidge to the present case and 
hold that evidence in plain view cannot be seized without a search 
warrant unless exigent circumstances exist . If this is done, appel-
lant 's conviction must be reversed. 
CONCLUSION 
The large majority of facts upon which appellant based his 
original appeal to this court were not construed by f dm in his favor. 
The undisputed facts disclosed in this petition for rehearing show that 
there was no basis for this conn ' s previous conclusion that the ques-
tions presented before this court were not properly in issue due to his 
maligned distortion (tf die evidence in his favor. Hie facts herein 
stated are not "his versioi 1, " but the version of tl le police officers and 
other State's witnesses. The undisputed facts and the applicable law 
to each issue raised require this court to hold that- in the present case, 
the appellant was denied his Fifth Amendment right against self-
incrimination and his Fourth Amendment right against unreasonable 
-7 . 
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seizures. For these reasons, the appellant's conviction must be 
reversed. 
Respectfully submitted, 
DUANE A. FRANDSEN 
90 West First North 
Price, Utah 84501 
PHIL L. HANSEN AND ASSOCIATES 
250 East Broadway, Suite 100 
Salt Lake City, Utah 84111 
Attorneys for Appellant 
i 7 "">/ \ ' 
By 
Phil L. Hansen 
CERTIFICATE OF SERVICE 
I hereby certify that the foregoing Petition for Rehearing 
of Appellant Gus William Simpson and Supporting Brief was served on 
counsel for the respondent, Vernon B. Romney, Utah State Attorney 
General, by delivering three (3) copies thereof to his office at 236 
State Capitol Building, Salt Lake City, Utah 84114, on the 
day of November, 1975. 
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